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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 14th day of My, 2002

JANE F. GARVEY,
Admi ni strator,
Federal Avi ati on Adm ni stration,

Conpl ai nant ,

Docket SE-15472
V.

DAVI D A. SHRADER,

Respondent .
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OPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe witten order of
Adm ni strative Law Judge WIlliam R Millins, served on May 26,
1999, wherein the | aw judge granted respondent’s Mtion to
Di smiss Stal e Conplaint under Rule 33 of the Board' s Rul es of
Practice in Air Safety Proceedings, 49 CF. R § 821. BB.D The

The Order Disnissing Stale Conplaint is attached.
The Stale Conplaint Rule states, in pertinent part:
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conpl ai nt sought to suspend respondent’s airman certificate for
60 days pursuant to allegations that he violated section 61.15(e)
of the Federal Aviation Regulations (FAR) through his failure to
notify the Adm nistrator that he had been convicted in state

court for Driving Under the Influence (DUI).E

(..continued)
§ 821.33 Motion to dismss stale conplaint.

Were the conplaint states allegations of offenses
whi ch occurred nore than 6 nonths prior to the
Adm ni strator's advising respondent as to reasons for
proposed action under section 609 of the Act,
respondent may nove to dism ss such allegations
pursuant to the foll ow ng provisions:

(a) In those cases where a conpl ai nt does not
all ege lack of qualification of the certificate hol der:

(1) The Adm nistrator shall be required to show by
answer filed wthin 15 days of service of the notion
t hat good cause existed for the delay, or that the
inmposition of a sanction is warranted in the public
interest, notw thstanding the delay or the reasons
t herefor.

(2) I'f the Adm nistrator does not establish good
cause for the delay or for inposition of a sanction
notw t hstandi ng the delay, the |aw judge shall dism ss
the stale allegations and proceed to adjudicate only
the remaining portion, if any, of the conplaint..

’Section 61.15 provides, in pertinent part:
8§ 61.15 O fenses involving al cohol or drugs...

(c) For the purposes of paragraphs (d) and (e) of this
section, a notor vehicle action neans-

(1) A conviction after Novenber 29, 1990, for the
violation of any Federal or state statute relating to
the operation of a notor vehicle while intoxicated by
al cohol or a drug, or while under the influence of

al cohol or a drug;

(2) The cancell ati on, suspension, or revocation of a
license to operate a notor vehicle by a state after
Novenber 20, 1990, for a cause related to the operation
of a notor vehicle while intoxicated by al cohol or a
drug, or while under the influence of alcohol or a
drug. ...

* * * *

(e) Each person holding a certificate issued under this
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On appeal, the Admnistrator asserts that the | aw judge
erred by finding that good cause did not exist for the delay in
prosecution and by dism ssing the conplaint. Respondent replied,
asking the Board to affirmthe | aw judge’s deci sion. For reasons
di scussed bel ow, we grant the Adm nistrator’s appeal.

As alleged in the order of suspension (which served as the
conplaint) and admtted by respondent, the State of California,
Departnent of Modtor Vehicles, suspended respondent’s driver’s
license on or about April 11, 1995, for Driving with an Excessive
Bl ood Al cohol Level. This culmnated in his conviction on May 8,
1995, in Orange County, California, of Driving Under the
I nfl uence. Respondent failed to report either of these notor
vehicle actions to the FAA's Cvil Aviation Security Division
within 60 days as required by FAR section 61.15(e).E

On April 24, 1997, respondent conpleted an application to
renew his airman nedical certificate. At that time, he marked
“yes” under “H story of Driving O fenses,” wote down “1995,
March 12, DU, California,” and authorized the National Driving

Regi ster (NDR) to provide to the Adm nistrator information about

(..continued)
part shall provide a witten report of each notor
vehicle action to the FAA, Cvil Aviation Security
D vision (AAC-700), P.O Box 25810, Cklahoma Cty, K
73125, not later than 60 days after the notor vehicle
action. ...

%'n his answer, respondent admitted to violating section
61.15(e), but clained that the stale conplaint rule barred any
prosecution of him The Adm nistrator filed a Mtion for
Judgnent on the Pl eadings which, given his disposition of
respondent’s Motion to Dismss Stale Conplaint, the | aw judge did
not deci de.



his driving record.

The Adm nistrator issued a Notice of Proposed Certificate
Action on March 13, 1998. This notice was issued nore than six
mont hs after the all eged of fense occurred and, as the
Adm ni strator readily acknow edges, the charge is stale. B In
order to avoid dism ssal under the Board's stale conplaint rule,
the Adm nistrator nust then show that good cause existed for the
delay in discovering the offense and that, upon discovery, she

investigated the matter with due diligence. Admnistrator v.

| kel er, NTSB Order No. EA-4695 at 4 (1998).

The Adm nistrator asserts that, despite respondent’s
di scl osure on his nedical application, she could not have been
aware that he had failed to tinely report the DU conviction and
| i cense suspension until the agent assigned to the case processed
the information through the National Law Tel ecommuni cati ons
System (NLETS) and received a positive response for respondent.E:|
Bet ween June 2 and 9, 1997, respondent’s nanme, along with the
nanmes of thousands of other individuals who applied for nedical

certificates during the sane period, was downl oaded into the DU

Tracki ng System of the DU /DW |nvestigations Program and a

“The of fenses occurred 60 days after each of respondent’s
nmot or vehicle actions when he failed to report those actions to
the FAA's Civil Aviation Security Division. Therefore, they
becane stale, under the Board s rules, in October and Novenber of
1995.

°In lkeler, the respondent argued that the date on which he
submtted his nedical certificate application (containing the
date of his DU conviction) to the aviation nedical exam ner
shoul d be the date used to determ ne when the Adm nistrator had
knowl edge of the violation. W rejected this argunent.
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conputer tape containing the nanes of the applicants who were
certified airnmen was produced and nailed to the NDR in
Washi ngton, D.C. Then, on August 14, 1997, the NDR sent to the
Adm ni strator a tape containing 78 nanes, including respondent’s.
This type of list does not contain a reason why a state took
action against an individual’s driving privileges. Therefore,
further analysis and record conparison was required.

On August 20, 1997, the tape was assigned to a special agent
for review The Adm nistrator maintains that the agent already
had two ot her tapes containing 183 nanes to investigate, as
appropriate, and she reviewed the tapes in order of receipt. The
agent began her investigation of the tape containing respondent’s
data on February 6, 1998. On March 13, 1998, the Adm nistrator
i ssued a Notice of Proposed Certificate Action to respondent.

Respondent argues that the special agent’s delay in
eval uating the tape was unreasonable, irrespective of whether she
had a | arge workl oad during that tinme.El He, however, adnitted to

all the charges in the conplaint and does not assert that, had

®To support his argument, he cites Administrator v. Booth, 6
NTSB 212, 213 (1988), where the Board stated, in dicta, that
heavy wor kl oad and an office nove would be unlikely to be
consi dered good cause under the stale conplaint rule. That case
may be distinguished fromthe instant case, since there, the
del ay occurred after the Adm ni strator was aware of the alleged
of fense and had al ready begun the investigation. See also
Adm nistrator v. Holland, NTSB Order No. EA-3987 at 5 (1993),
where the Adm nistrator did not show good cause for a seven-week
del ay that occurred after the offense was di scover ed.

Here, the Admi nistrator did not know of the violation until
t he agent processed the information on the tape through the NLETS
in February 1998.
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t he conpl aint been filed sooner, he woul d have been better
equi pped to defend against the allegations and so woul d have
denied them Thus, it cannot be assuned that respondent’s
ability to defend agai nst the charges he admtted was conprom sed
by the del ay between August 1997 and February 1998.

The purpose of the stale conplaint rule is to prevent
prol onged jeopardy, afford a respondent an opportunity to
preserve evidence and contact w tnesses, and guarantee that the
Adm ni strator pursues her investigation and prosecution with

reasonable diligence. Admnistrator v. Dill, NISB Order No. EA-

4099 at 9.0 However, as we recently noted in Ramaprakash, a case

with facts simlar to the instant case:

It would be arbitrary to dism ss the conplaint under a
rul e designed to forestall evidentiary difficulties
that can arise because of prosecutorial delay. |ndeed,
it would be particularly difficult to justify in a
case of this kind, given the inportance to air safety
of nonitoring the alcohol-related infractions of
certificated airnen, and the |ikelihood that they
woul d go undetected but for the self-disclosure

requi renents of FAR section 61.15(e).

Id. at 7.

While we woul d have preferred a nore detail ed expl anati on of
the time period between the assignnent of the tape to the speci al
i nvestigator and her comrencenent of its review, the reasons

supplied are sufficient to satisfy the good cause burden in this

'See al so Administrator v. Ramaprakash, NTSB Order No. EA-
4947 at 7 (2002), citing Admnistrator v. Gotisar, NISB Order No.
EA- 4544 at 3 (1997) (“the purpose of the stale conplaint rule is
to ensure that respondents are not denied the opportunity to
prepare a defense as a result of the Adm nistrator’s tardiness in
gi ving notice”).
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instance. As we recognized in Ramaprakash, there is a strong

safety-related rationale for taking into account the

Adm nistrator’s need for sonme flexibility in the adm nistration
of this program Qur opinion, however, is not to be read as an
acceptance of any delay, regardless of length, in all situations.
It would seemthat the benefit to aviation safety of nonitoring
al cohol -rel ated driving infractions of certificated airnmen my
well be diluted if too nmuch tinme is consunmed in the effort to

di scover themE

8Respondent objected to the Administrator’s inclusion of
extra-record docunents in her appeal brief. These docunents were
attached to correct errors in the initial decision’ s conparison
between this case and lkeler. The Adm nistrator sought to show
that M. Ilkeler provided nore, not less, information about his
DU conviction on his nedical application. Since the |aw judge
brought up these issues for the first tine in the initial
deci sion and the Adm nistrator did not have an opportunity to
reply, we will allow the Adm nistrator to submt information for
t he purpose of correcting the record, under these unique
ci rcunst ances.
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ACCCORDI N&Y, |IT IS ORDERED THAT:

1. The Adm nistrator’s appeal is granted;
2. The order dismssing the conplaint as stale is

reversed; and
3. The case is remanded to the |aw judge for a ruling on

the Adm nistrator’s Mtion for Judgnment on the Pl eadings.

BLAKEY, Chairman, CARMODY, Vice Chairman, and BLACK, Menber of
t he Board, concurred in the above opinion and order.

HAMVERSCHM DT and GOGLI A, Menbers, did not concur, and Menber
GOCGLI A submitted the followi ng dissenting statenent, w th which
Menber HAMMERSCHM DT j oi ned.

| dissent on Notation 7336B, Adm nistrator v.

Shrader. It should not be re-opened. The reasons
supplied continue to be insufficient in satisfying

t he burden of the Admi nistrator to show good cause to
avoi d dism ssal of the conplaint. It is stale under
the regulation that requires the Adm nistrator to
take tinmely action. There is no good reason for the
Adm ni strator to now take disciplinary action based
on an April 1995 event. The Adm ni strator nust take
nore tinely action.



